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DECISION AND ORDER AWARDING BENEFITS

Thisisaclam for benefits under the Longshore and Harbor Worker’s Compensation Act (herelnafter
“the Act”), 33 U.S.C. § 901, &t seg., brought by KAREN ALDRIDGE (“Clamant”) agains DEPARTMENT
OF THE ARMY (“Employer”) for injuries alegedly sustained in the course and scope of her employment as
achild care worker at the U.S. Army indalation at Fort Wainwright.



-2-

The issues raised here could not be resolved adminigtratively and the matter wasreferred to the Office
of Adminigrative Law Judgesfor hearing. A forma hearing was held July 27, 2000 at Anchorage, Alaska.

STIPULATIONS
Prior to the hearing, the parties agreed to ajoint stipulation (JX-1):1

1. The Clamant was injured on the following dates. October 9, 1991,
October 19, 1992, January 21, 1994, February 23, 1994, and February
6, 1996;

2. Except for theinjuriesin February of 1994 and February of 1996, the
Claimant missed no time from work as aresult of her injuries,

3. Each of theinjurieslisted occurred within the course and scope of the
Clamant’s employment;

4. An employer/employee relaionship existed between Claimant and
Respondent at the time of these injuries;

5. The Employer was advised of the injuries on the following dates.
October 9, 1991, October 20, 1992, January 24, 1994, February 23,
1994, and February 6, 1996;

6. The Employer filed a notice of controverson for each injury on the
falowing dates: November 10, 1994, December 21, 1994, April 25,
1995, January 27, 1998;

7. The parties have hdd severd different informa conferences both by
telephone and by mail;

8. Claimant’s pre-injury average weekly wage was $261.10;
9. TheClamant was Temporarily totaly disabled for various periods, and

compensation was pad by the Employer for each period in an amount
totaling $9529.60 for al periods;

! The following references will be used: TX for the officid hearing transcript; JX-__ for Joint
exhibits, CX-__ for the Clamant’s exhibits; and RX-___ for Employer’ s exhibits.
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10. The Employer has paid benefits for medica trestment and continues
to pay for medica trestment except for past and on-going pharmecy bills
as noted,

11. The Clamant reached maximum medicd improvement from her
injuries on January 30, 1996, February 29, 1996, September 9, 1997,
and January 29, 1998 respectively.

| SSUES

The parties do listed the following specific issues as unresolved:

1. Temporary totd dissbility payments for the Clamant for various
periods,

2. Clamant's past and ongoing permanent and total disability and
asociated benefits;

3. Whether Employer filed Amended Application for Limitation under
Section §(f) condtitutesastatement and an admissionpursuant to 29 CFR
part 18.801(a) and 29 CFR parts 18.801 (d) (2) (i), (ii), (iii), or (iv), as
to clamant’s permanent and partid disahility;

4. Claimant’s request for reasonable attorney’ s fees and codts.

SUMMARY OF FACTS

|. Claimant’s Employment

The Clamant, Karen Aldridge, worked for the Child Development Center (CDC) at Ft.
Wainwright in Fairbanks, Alaska. She was a program assigtant at this fedlity. Her employment started
inJune of 1991 and ended whenher disability prevented her from carrying out her dutiesin April of 1996.
(TX, p. 21). The clamant’swork history prior to her employment with the respondent is detalled in her
handwritten notes attached to her depositionand discussed at trid. (CX-6, p. 119et seq.) (TX, p. 20-22).

The Ft. Wanwrignt CDC is a government fadlity managed by a non-appropriated funds
ingrumentaity. All of its employees areemployeesof thisinsrumentdity. (JX-1). Clamant had a series
of injuries while working for this organization. (JX-1, TX, p. 22). The Clamant testified that she was
released from her pogition at Ft. Wainwright following the last of these injuries because she could not
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perform her norma daily activities. She explained that she could not Sit for more than 30

minutes, and could not walk or stand for morethan 15 minuteswithout the pain becoming unbearable. She
sad she could not think sraight or deep and that she was congtantly taking medication. (TX, p. 23). As
aresult of theselimitations, her supervisor, Malis Evans, told her that the CDC did not have any work for
her. (TX, p. 23).

II. Claimant’sInjury and Medical Treatment

This caseinvolves multiple injuries to the same Claimant incurred in the course and scope of the
same job. Each injuryinturnexacerbated the harm caused by the previous injuries. The find injury isthe
most sgnificant with repect to the Claimant’ s disability, accordingly, we treet it firdt.

The Clamant was ultimately relieved of her positionat the CDC fallowingher accident on February
6, 1996. That day, the Clamant was waking into the kitchen area of one of CDC’ s rooms with a baby
inher ams when she dipped on some of the over-spray? on the floor and fell. (TX, 40). Shetedtified that
she fel on the floor with the baby in her arms.  According to the Employer’s report of the incident she
landed on her left hip and ebow, jolting her spind areaand aggravating her previous lower back and neck
injuries. (TX, 40-41). Sheexplainsthat the Employer therefore was aware that thisinjury had aggravated
her previous lower back and neck problems. (TX, 41).

Following her fdl in February of 1996, Clamant continued to work. Her physician at that time,
Dr. Unsicker, wrote aletter indicating that she was to be placed on limited duty. (TX, 41). Shetedtified
that from that point on every time she injured her spineit caused her entire lower back and neck to hurt.
(TX, 41-2). She tedtified that she had Sgned a statement indicating that she would not see adoctor for
thisinjury because she was aready being treated.®> The Employer knew that shewas aready being treated.
(TX, 42).

According to Aldridge, when she was working withinfants, shewasresponsiblefor their daily care.
She was often responsible for working with childrenfrominfancy up to 5 years of age. According to her
testimony, she was eventually switched to working entirdy withthe infantsbecause the management of the
CDC thought that they would be lessrowdy than the 5 year olds. (TX, 42-3). Clamant explained that
she had difficulty working with the infants because doing so required her to change them. Sheasked if she
could do so on amat on the floor, but was told that she could not. Thismeant that, inorder to change the

Clamant testified that the over-spray was bleach water that was used to cleanthe tables and that
had been sprayed onto the floor in the process. (TX, 40).

3The full text of that statement read “I, Karen Aldridge, elected not to see aphysician a thistime
dueto the fact I’'m aready seeing a physcianfor injuriessustained in a previous on-the-job injury.” (TX,
41; CX-1, p. 22).
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infants, she had to lift them onto the changing table. Inevitably, the problem with this wasthat lifting even
the smdlest children hurt her back. (TX, p. 43-4). Infact, Clamant testified that when she goesto the
grocery dtore, lifting agalonof milk causes severeback pain. Asaconsequence, shetriesto avoid lifting
anything anymore. (TX, 44).

We note that in the interests of keeping the Claimant’ s testimony short, and becauise she was not
ableto remain on the stand for a long period, both direct and cross examination were abbreviated. The
Court therefore has gleaned its understanding of the Claimant’ smedica conditionfromher medica records
related to this accident. Mogt of these medical records are contained in the Employer’ s Exhibit A, with a
few supplementa records contained in Claimant’ s Exhibit 10.

It appears fromthe medical records that Dr. James Jardine was the Claimant’ s treeting physician
with respect to her injuriesin both February of 1994 and February of 1996. Following her accident on
February 23, 1994, Clamant was seen by Dr. Jardine, a Fairbanks, AK chiropractor. Dr. Jardine
indicated in his medica records that the Claimant had been thrown into awal by her students during afire
drill. Thisaccident injured the Claimant’ s left shoulder and her neck. Dr. Jardine opined in the notes of
hisfirg vist with the Claimant that this had aggravated her pre-existing workplace injury. He treated her
with spinal manipulation and physica therapy. (EX-A, p. 291).

Dr. Jardine filed his next physician’ sreport onMarch 1, 1994. Inthat report, he indicated that the
Claimant had suffered an additiona exacerbation of her back condition due to her injury in February of
1994. (EX-A, p. 288). Dr. Jardine was continuing a trestment at the time that involved spina
manipulation, physica therapy, exercise, and neuromuscular re-education. (EX-A, p. 288).

Thefallowing day, Dr. Jardine indicated that the Clamant was sufferingfromcervica whiplashwith
resulting spind dysarthria and associated acute cephalgia He indicates that the Claimants chief complaint
was of acute and recurrent headaches. At the time he was continuing the Claimant’s trestment with
physica therapy and manipulations as before. (EX-A, p. 285). By theend of March, Dr. Jardine had sent
the Clamant to massage therapy for her injuries. The trestment that followed thisreferral isdetailed inthe
notes of Jan Jackson, a massage theragpist with Natural Baance Massage. (EX-A, p. 281). Therecords
of the Clamant’ s massage therapy indicate continuing complaintsof neck pain and lower back pain. (EX-
A, p. 281). Doctor Jardine sfirst report following the beginning of her therapy indicated that the clamant’s
“condition is steadily improving.” (EX-A, p. 280).

The records reflect continued steedy improvement on Claimant’ s part following the beginning of
massage therapy. Doctor Jardine continued to send the Claimant for massage therapy, and to see her for
spind manipulations, aswell as exercise, and neuromuscular re-education. His report of May 4, 1994
indicates that the Clamant continued to improve with the help of this therapy. (EX-A, p. 276). The
improvement continued until June of 1994 when Dr. Jardine noted that the patient’ swork routine lead to
intermittent exacerbations of her exising back injuries. (EX-A, p. 273). Despite the presence of these
intermittent exacerbations, Dr. Jardine observed that the patient continued to improve through the
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goplication of spind manipulation, physica therapy, and exercise, his previoudy recommended course of
treatment. (EX-A, p. 271).

During July of 1994, Clamant participated in an independent medica examination. (EX-A, p.
269). By the beginning of August the Claimant wasgenerdly improving. She continued to suffer, however,
from periodic headaches and lower back pain. Doctor Jardine trested the Claimant through the same
methods he had used before. (EX-A, p. 268).

Duringthe period that Clamant wastreating for thisinjury, she was aso participating inthe nationa
breast implat litigation. Asapart of thislitigationshe underwent amedical examination performed by Dr.
Steven Overmanof Sedttle, Washington. Doctor Overman reported the findings of his examinationof the
Clamant and her medica records in a letter to the Claims Adminigirator for the breast implant case in
August of 1994. (EX-A, p. 244). Asareault of the exam, Dr. Overman found that the Clamant had
“ Atypica Connective Tissue Disease.®” (EX-A, p. 245). Because Dr. Overman’ seval uation doesnot give
specificinformationabout the disease, however, we cannot determine whether it isrelated to theClamant’s
present problems.

About thistime, the Claimant began to consult with Dr. Carl Unsicker about her problems. Dr.
Unsicker origindly diagnosed the Clamant withchronic cervica degenerative disc disease as exacerbated
by acervicad srain. Doctor Unsicker also determined that the Claimant had suffered alumbar strain. The
narrative report indicatesthat dl of the Clamant’s conditions were improving and that they would require
an additional 3-6 months of physical therapy or chiropractic treatment. Dr. Unsicker thought that the
Claimant could returnto her regular work positionand that she would not suffer permanent disability. (EX-
A, p. 242).

Medica records indicate that the Claimant’ s condition continued to improve through October of
1994. Atthattime, Dr. Jardineexplained that she continued to suffer fromintermittent exacerbationswhich
were related to her work stress. (EX-A, p. 235). One of the exacerbations mentioned by Dr. Jardine
agpparently happened during the first week of November and caused lower back pain radiating to the
Clamant’sleft leg. By November 1, 1994the symptoms of this conditionwereimproving and Dr. Jardine

“Atypica connective tissue disease is one of a variety of disorders of musculoskeleta and
connective tissues. See The Merck Manual, 16" Ed. 1992. Dr. Overman does not indicate that the
Claimant suffers from a particular form of the disease acknowledged in the medical literature. (EX-A, p.
245). We therefore have no basis for determining either 1) whether this disease is in fact related to the
Clamant’s back; or, 2) whether thisis a pre-existing condition with respect to the Claimant’s workplace
injuries.
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thought that the damant would be inremissonwithinone month. (EX-A, p. 231). OnNovember 4, 1994
Dr. Jardine wrote an open letter indicating his trestment of the Clamant and that she should not lift, twidt,
bend, or st for long periods as any of those activitiesmight serioudy endanger her hedlth. (EX-A, p. 230).
Doctor Jardine dso liged theseredtrictions in his atending physician’s report to OWCP dated November
17, 1994. (EX-A, p. 227-8). Heissued anarrative report letter describing the Claimant’ s symptoms and
her history of treetment to Mr. Ron Cook of Alexis on that same day. (EX-A, p. 224).

Subsequent to the issuance of restrictions by Dr. Jardine, the Clamant’ ssupervisor, Marlis Evans,
wrote a “Memorandum for the Record.” (EX-A, p. 220). This memorandum, dated November 29,
1994, noted the letter from Dr. Jardine indicating that the Clamant should not lift, twist, bend or sit for
extended periods. It dso explained that the listed functions were essentid componentsof working at the
CDC at Ft. Wainwright. Based upon these factors, Evans therefore declined to dlow the Claimant to
return to work without a clearance statement from her physician. (EX-A, p. 220).

OnDecember 5,1994, Dr. Jardine stated inhis physician’ sreport that the Clamant wascontinuing
toimprove after her most recent exacerbation. He felt that conservative care in the future would prevent
the need for surgicd intervention. (EX-A, p. 219). At thispoint, Dr. Jardine also apparently referred the
Claimant to the Fairbanks Psychiatric and Neurologica Clinic for evdluation. (EX-A, p. 217).

Doctor James Foelsch of the Fairbanks Psychiaric and Neurological Clinic performed certain
diagnogtic tests on the Claimant and issued an opinion on December 12, 1994. This doctor performed a
variety of Electrophysiologic tests and a complete Neurologica examination. Heindicatesthat the results
of thesetestswerenorma. Based on histests, Dr. Foelsch opined that the Claimant suffered from chronic
low back pain with no evidence of radiculopathy. (EX-A, p. 213-4).

Doctor Jardine returned the damant to work on December 21, 1994. Heindicated that she could
lift up to 40 pounds, but that she should not do so on aregular basis. A handwrittennoteonDr. Jardine's
letter indicates that Claimant actualy returned to work on December 22. (EX-A, p. 212).

Claimant’s progress continued essentially unchanged through the beginning of Marchof 1995. At
that time she saw Dr. Unsicker in follow-up. Doctor Unscker’ s examination notes from March 6, 1995
indicate that the Claimant was suffering from alumbar strain and perhaps alumbar disc. He specificadly
heard her complainof increasing discomfort inher lower back withradiationinto her legs. (EX-A, p. 207).
On the basis of the Clamant’s complaints, Dr. Unsicker ordered an MRI. (EX-A, p. 206). Doctor
Fuzzard of the Dendi center in Fairbanks read the results of the MRI and determined that the damant
showed signs of the desscation of the intervertebra disksat the L4-5 and L5-S1 levels. Based on these

5The Court notes that this memorandum appearsinthe medica records of the Clamant despitethe
fact that it isnot, onface, amedical record. We do not trest thisasmedical evidence. Instead, we discuss
it here as background regarding the effect of the Claimant’ s treetment on her occupation.
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images he diagnosed the Claimant with symmetrica posterior disk bulging at bothlevels. (EX-A, p. 204).

Based onthe MRI and the physica examinationof the patient, Dr. Unsicker decided that he would
continue conservetive treetment of the Claimant without surgery. Heexplainedin hisMarch 21, 1995 notes
that the norma neurologic examination and the general toleration of the symptoms without extremes
indicated this course of treatment. (EX-A, p. 203). In June of 1995 Dr. Unsicker was forced to return
the Clamant to physica therapy because she had again exacerbated her prior injury. According to his
notes, the Claimant had recently been switched back to working with older children and this had caused
the exacerbation. (EX-A, p. 203).

InApril of 1995, Dr. Patricia Conners-Allerf performed an independent medical evaluationof the
Claimant’s condition. Thismedica evauation was limited to the records only dong withasynopss of the
Clamant’ streatment prepared by the insurancecarrier. (EX-A, p. 199). Dr. Allen’sopinionwasthat the
Clamant was dipping into chronic pain syndrome and that Dr. Jardine s treetment of her was excessive.
(EX-A, p. 200).

The Claimant continued to participate in a course of physica therapy prescribed by Dr. Unsicker
until August 4, 1995. At that point she stopped going to therapy. Doctor Unsicker wrote a letter to Mr.
Gomez of Alexgson August 18, 1995 indicating that the Clamant would soon reach maximum medica
improvement and could return to work. He suggested that the Claimant would do better working with
gmdler children and should be generdly restricted from lifting dgnificant amounts of weight. Doctor
Unsicker dso opined that the Claimant might require further medica care induding occasional medication
and/or continuing physica therapy. He bdieved that surgery would not be needed based on her current
gtuation. (EX-A, p. 181). In February of 1996, Dr. Unsicker wrote aletter to Mr. Akinlana of OWCP
indicating that, because the Claimant suffered from degenerative disc disease aggravated by the duties of
her current job, she should be retrained for a position that did not require lifting, bending, twisting, or
turning. (EX-A, p. 178).

Doctor Unscker indicated that the Clamant had reached maximummedica improvement inaletter
dated February 29, 1996. He suggested in that | etter that the Claimant should continuewith her permanent
regtrictions. Hisfind diagnosiswaslumbar and cervical degenerative disc disease aggravated by her work
stuation. (EX-A, p. 177).

Within afew weeks after Dr. Unsicker issued this opinion, the Claimant suffered her 1996 accident.
She fel while carrying a baby in the cafeteria of the CDC. This again aggravated her condition, and she
contacted Dr. Unscker for trestment. Unsicker was now of the opinion that the Claimant should be
temporarily restricted to sedentary work and that she should be limited from carrying morethan 3to 5

®Dr. Conners-Allen is a Chiropractor working for CorVel Corporation.



pounds on a repetitive basis. (EX-A, p. 176).

By July of 1996, Clamant had changed physician’s and was seeing Dr. Lindig. Doctor Lindig
agreed with the diagnogislisted by Dr. Unsicker that the Clamant was suffering from degenerative disc
disease inboththe lumbar and cervical spine. He concluded that because of this condition shewasnot able
to return to her regular work. (EX-A, p. 172).

In September of the following year, Dr. Lindigissued anarrative report of the Claimant’ strestment
and condition. Inthisreport he sated that she wastotaly incapacitated for any kind of gainful employment
and that she could not even attend classes a the univergity. Although Dr. Lindig had previoudy reviewed
anumber of job analyses submitted to him as possible aternate employment for the Claimant and approved
them, he wrote that the passage of time had now indicated that she would be unable to perform even that
work. (EX-A, p. 143-4).

Doctor Lindig continued to followthe Claimant’ s progress withher back pain. Heremained of the
opinion that she could not work and that her symptoms did not indicate surgery for her back pan. He
continued to follow the same course of conservative treatment. Doctor Lindig did recommended thet the
Clamant consder having aseries of epidurd geroid injections. He stated that she was probably not a
candidate for alumbar laminectomy at thistime. (EX-A, p. 124).

Subsequent to these recommendations, the Claimant was subjected to yet another Independent
Medica examination by the employer’s chosen orthopedic surgeon, Dr. Ron Brockman. Doctor
Brockman agreed withthe diagnosis provided by Dr. Unsicker. Heopined, however, that the claimant had
not suffered an aggravation of her pre-existing condition. He dso agreed that she had reached maximum
medica improvement as of February 29, 1996, the date selected by Dr. Unsicker. Hefurther opined that
she was capabl e of returning to work at her regular employment and that she should not lift more than 20
pounds. Dr. Brockman's IME was dated December 20, 1997. (EX-A, p. 116-127).

Doctor Lindigdisagreed with Dr. Brockman's suggestion that the Claimant could returnto work.
Over the course of additional evaluations, he determined that the claimant had continuing symptoms of this
problem and that she was experiencing “good days’ and “bad days.” Heindicated that the possibility of
her returning to her regular employment was poor. (EX-A, p. 104).

At this point, the insurance company began to refuse to pay for the Claimant’ s further trestment.
Citing the opinion rendered by Dr. Brockman regarding this claimant, the insurer declined to pay for the
medications prescribed by Dr. Lindig. Lindig meanwhile reasserted his contention that the Claimant had
not recovered and that she needed continuing physica therapy and other treatment. He provided the
Clamant with office samples of Arthrotec 75 and ingtructed her to try them. (EX-A, p. 99).

By the 19" of March, 1998, Claimant was taking up to 12 tablets of aspirin per day. She could
not tolerate the use of NSADsto relieve her pain. Dr. Lindig noticed that she had limitation of motionin
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both her cervical and lumbar spine. He also noted tenderness and spasm in both areas as wel as other
physicd problems. (EX-A, p. 95).

The bulk of the Clamant’ smedicd records at this point reflect continuing pain and suffering related
to her back problems that isbetter on some days and worse on others. Dr. Lindig has continued to treat
the daimant for her symptoms through conservative medica treatment and the use of pain medications
where appropriate. Doctor Lindig also responded to CorVel's request regarding their additiona labor
analyses. He indicated that any of the positions that CorVel proposed were inappropriate given the
Claimant’ swork and capacity redtrictions. (EX-A, 58-63; EX-A generdly).

When Dr. Lindigmade arrangementsto retire in Marchof 1999, he referred the Clamant to elther
Dr. Becker or Dr. Smpsonwho specidized ingpinesurgery. (EX-A, p. 42). On April 13,1999, Claimant
consulted withDr. Cobden’ regarding her problem. Doctor Cobden fully evaluated the Claimant’ s current
condition. He determined that the Claimant was suffering from chronic lumbar pathology and that she had
probably herniated adisc a the L5-S1 level. (EX-A, p. 39-40).

Doctor Cobden determined that the current symptoms were probably radiating from the area of
the Clamant’s May 1993 injury, but he noted that the results of the MRI were inconclusive. He ordered
a dexascan to assess the amount of locaized osteopenia. (EX-A, p. 39-40).

On duly 14, 1999 the Claimant was seen by Dr. Douglas Smithf in Anchorage for an additional
IME. Doctor Smith examined the Claimant and reviewed her medical records from her prior treatment.
Doctor Smithdiagnosed the Clamant with multilevel degenerative disk disease causing chronic neck and
lower back pain. He aso identified a possible disc protrusion and atypica connective tissue disease
apparently related to her bilaterd breast implants. Smith indicated that while the Clamant probably had
degenerative disc disease before 1991 based on the available x-rays, he could not be certain. He also
could not be certain if her exposuretothe industrid hazards of her positionexacerbated the problem. (EX-
A, p. 23-4). Doctor Smith stated that there was no specific medicd treatment that he was aware fo that
would help the Clamant to improve her level of function. (EX-A, p. 26). Hefdt that the Claimant was
not a candidate for surgica intervention. (EX-A, p. 27).

Since Dr. Smithperformed hisIME, the Claimant hascontinued withtreatment under Dr. Cobden’s
care. Cobden hastried pain management, exercises, epidurd injectionsand al manner of other moddities
to rdieve the Clamant’ spain. None of these options hasbeen entirely successful. The Claimant had afind
IMEfromDr. Bad dated November 13,1999. ThisIME, however was donefrom the Claimant’ smedica
recordsaone. Dr. Bad opined that the claimant was employable and that the soft tissueworkplaceinjuries
did not have any evidenceof being related to the Clamant’ sconstant complaintsrelated to her degenerative
disc disease. (EX-A, p. 6-12). Sincethistime, the Claimant’ s condition remains essentialy unchanged.

"Cobden is an Orthopedic Surgeon with Tanana Valey Clinic in Fairbanks, AK.

8Doctor Douglas Smith is an Orthopedic Consultant. (EX-A, p. 18).
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DISCUSSION
[. Jurisdiction

The parties have not contested jurisdiction in thiscase. The Claimant was injured while working
as a dvilian employee at Ft. Wainwright. The parties agree that such injuries are covered by the
Nonappropriated Fund Instrumentalities Act, 5 U.S.C. § 8171 et seq., 5 U.S.C. § 2105. Weagreeand
render findings of fact and conclusions of law consistent with that jurisdiction.

[l. Claimant’s Prima Facie Case
Causdation

The Court finds based on the dipulaions of the parties and the evidence in the record that the
Clamant has made aprimafacie showing of causationsufficent under the Longshore and Harbor Worker’s
Compensation Act (the Act). The parties have gipulate that the Claimant was injured in the course and
scope of her employment on 5 different dates. (JX-1). They do not dispute that an employer/employee
relationship existed between the Claimant and the Respondent at the time of each and every one of these
injuries. (JX-1). Theemployer admitsthat it wasinformed of each and every one of the Claimant’ sinjuries
and that it filed notices of controversion as appropriate. Findly, the Employer acknowledges that it has
paid temporary totd disability benefits to the Claimant, compensated her for her medica expenses, and
other costs since her departure frm their services. (IX-1).

Thereis no dispute that the Clamant wasinjured a various times during her employment with the
U.S. Army. The question iswhich of the injuries contributed to her disahility if any. The Act gives us a
specific mechanism for dedling with this type of dam. That mechaniam isthe section 20(a) presumption.
Under this section, if the Claimant shows that she suffered harm because of work conditions or awork
accident that could have caused, aggravated, or accel erated the condition, sheisentitled to a presumption
that her disability is causdly related to her employment. See 33 U.S.C. 8§ 920(a); see also Gencarellev.
General Dynamics Corp., 22 BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS 13 (CRT) (2d Cir.
1989).

In this case, we think that the Clamant has clearly met her burden to invoke the presumption.
Clamant and Employer stipulate that the Claimant was hurt. (JX-1). They further sipulate that a
workplace accident occurred.® (IX-1). We find that, considering dl of the medical evidence, there is

®Infact, they dtipulateto workplace accidents occurring on October 9, 1991, October 19, 1992,
January 21, 1994, February 23, 1994, and February 6, 1996. (JX-1). The Court believes based on the
medica evidencethat there mignt well be other accidents, more minor than these, whichthe partiesdo not
lig. Doctor Cobden, for example suggests that there was a May 1993 injury that aggravated the
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sufficient evidence to conclude that the accidents in question were sufficient that they could have caused,
aggravated, or accelerated the Clamant's condition. Although some of the IME evidence in this case
questions the truth of this statement, none says that it is an absolute impossibility. The Court thereforefinds
that the Clamant is entitled to the presumption that her injury is causaly related to her employment.

Giventhisfinding, Employer’ sburdenisto prove that the Clamant’ sdisability is not causaly related
to the workplaceinjury. SeeJamesv. Pate Stevedoring Co., 22 BRBS 271 (1989). Employer proposes
to this end that Clamant's disahility is actudly the result of her progressive degenerative disc disease.
Emp. Brief & 17. To that end, Employer offers a number of independent medica opinions.

Inthe first independent medica opinion, Dr. Bad assertsthat the Claimant’ s symptoms are entirely
the reault of her pre-existing degenerative disc disease and are unrelated to her workplace accidents. We
decline to accept Dr. Bald's conclusions, however, because he did not actudly examine the Claimant or
performany of hisown diagnostic tests. Bald reached hisconclusion on the basisof medica recordsaone,
and wethereforediscredit hisopinion. (See EX-A, p. 6-12). For the same reasons, we dedine to accept
the conclusions listed in Dr. Allen’s evauation of the Clamant. (EX-A, p. 199-200).

In contrast to Drs. Bad and Allen, Dr. Smith of the Anchorage Medica and Surgica Clinic
performed afull examination and review of the Clamant’s case. Although this vist was aone time IME,
Dr. Smith took reasonable diagnostic steps in the performance of that IME including examining the
Clamant inperson. Following hisexamination Dr. Smith concluded that both the degenerative disc disease
and the workplace accidents might contributeto the Claimant’ scurrent disability. He indicated, however,
that it was impossible to tell to what extent each had contributed. (EX-A, p. 18-27).

Fndly, the independent evauationby Dr. Brockmanwas relied upon by the Employer and Carrier
interminating Claimant’ sorigina benefitsand medicd trestment. Doctor Brockman concluded onthebasis
of his examination of the Clamant that she could returnto work in December of 1997. He suggested that
the Claimant had not actudly aggravated a pre-existing condition. He also proposed that, upon returning
to work, the Claimant limit her lifting to 20 pounds. The Court notes that the Claimant was employed as
achildcare worker. This pogtion, by her supervisor's own admisson, requires frequent lifting, bending,
twiding, and stooping. (EX-A, p. 220). By nature, achild careworker isexpected to pick up her charges
and comfort them. In our opinion, only the youngest children will weigh less than 20 pounds. These
children must be changed onatable, requiring congtant lifting by the care giver. (TX, p. 43-4). The Court
concludes that Dr. Brockman's opinion is based on a grave misunderstanding of the Clamant’'s

Claimant’ s condition and required histreatment. (EX-A, p.39-40).
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employment. The misunderstanding is So severe in our mind asto render the medical opinion unusable.

The problems with the various medica opinions offered by the Employer, combined with the
uncertainty of ther doctors regarding whether the Clamant’s condition is the result of a pre-existing
condition or workplace injury, or both, prevent us from finding that the Employer has met its burden. At
best, the evidence shows that the Clamant might not have a work related disability. The Court has
caefully weighed dl of the evidence and finds that the Claimant’ sinjury is undeniably causdly related to
her workplace injuries.

Com ili

This Clamant has suffered multiple workplace injuries on her way to her present condition. In
addition, the Employer suggeststhat she suffers from at least on pre-existing conditionwhichisthe primary
cause of her disability. Employer offers medical evidence which gppears to suggest that the Claimant
suffersfrombothAtypical Connective Tissue Disorder’® and degenerdtive disc disease™t. Employer argues
that we should follow one of two dternative paths. Either the Clamant should not be entitled to
compensation because her injury is not work related, or the Employer isentitled to relief under section 8(f)
because she had multiple injuriesand pre-existing conditions. This representsthe sum total of Employer’s
controversy over this dam. We disagree with Employer’s first argument, but agree with respect to the
second.

We have dready determined that the Claimant’s condition is causaly related to her workplace
injuries. In doing so, we have aso concluded that Employer failsto show that a pre-existing condition is
entirdy responsble for this disability. The only remaining question is whether the fact that this condition is
the result of multiple injuries or partialy due to a pre-existing condition makes it non-compensable.

The law is clear that if the Clamant suffers a work-related injury that aggravates, exacerbates,
accel erates, contributesto, or combineswithapreviousinfirmity, disease, or underlying condition, the entire
resultant condition is compensable. See Wheatley v. Adler, 407 F.2d 307 (D.C. Cir. 1968). Further, if
the second injury aggravates the claimant’ sprior injury, thus further disabling the damant, the second injury
isthe compensable injury, and liability therefor must be assumed by the employer or carrier for whomthe
clamant was working when “reinjured.” See Srachan Shipping Co. v. Nash, 782 F.2d 513, 18 BRBS
45 (CRT) (5™ Cir. 1986) (enbanc), aff’ g, 15 BRBS 386 (1983); Abbott v. DillinghamMarine & Mfg.
Co., 14 BRBS 453 (1981), aff’d mem. sub nom. Willamette Iron & Steel Co. v. OWCP, 698 F.2d
1235 (9™ Cir. 1982).

(EX-A, p. 244-45).

L(EX-A, p. 315).
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Based on the medica evidence, we believe that the Clamant’s severd injuries a the CDC either
aggravated each other or aggravated her degenerative disc disease or both. The end result of theseinjuries
is her current, disabled condition. We apply the “aggravation rule’ developed by the Fifth Circuit in
Strachan, which holds that the entire resultant disability is compensable without regard to the relative
contributions of the workplace injury and the pre-existing condition. See Strachan, 782 F.2d at 513.

Nature and Extent

Employer does not argue the nature and extent of the Claimant’ s disability despite terminating her
compensation and providing medica evidence that she can return to work.*2 There are two tests for
determining whether a Claimant’ s disability is permanent in nature. Thefirg dlows usto conclude that a
Clamant's disahility is permanent when the daimant has reached maximum medical improvement and
retains some residual disability. SeeJamesv. PateStevedoring Co., 22 BRBS 271, 274 (1989); Phillips
v. Marine Concrete Structures, 21 BRBS 233, 235 (1988); Trask v. Lockheed Shipbuilding and
Construction Co., 17 BRBS 56, 60 (1985). The second alows us to conclude that the Claimant’s
disability is permanent whenit has continued for alengthy period and appearsto be of lasting and indefinite
duration. See Watson v. Gulf Stevedore Corp., 400 F.2d 649, 654 (51 Cir. 1968), cert. denied, 394
U.S. 976 (1969).

In this case, we need not reach the second test. Doctor Unsicker found that the Claimant hed
reached maximum medica improvement (MMI) as of February 29, 1996. (EX-A, p. 177). Thisdateis
amost one month after her find stipulated date of injury of February 6, 1996. The Court finds that on the
basis of this medical opinion, the Claimant hasreached MM, that she continuesto have residud disahility,
and that thisresidua disability may be consdered permanent.

Alterndively, even if the Claimant had not reached MM for her February 6, 1996 accident, she
would meet the second test. The Claimant’ s current condition extendsfrom the present day back to at |east
her February of 1996 injury and perhaps earlier. While earlier manifestations of this problem got better
with physical therapy and other treatments, her current symptoms show no signs of improvement. (See
generally EX-A). The Court findsthat afour year Sruggle withno end ingght is alengthy enough period
to judtify the conclusion that the Claimant’ s condition is permanent.

To establish that the extent of her disgbility is totd, the Clamant must establish that she cannot
return to her former employment. See Elliot v. C & P Tdl. Co., 16 BRBS 89 (1984). This standard

12Gpe EX-A, p. 104, p. 122.
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gpplies whether the clam is for temporary or permanent total disgbility. Once the Clamant has met her
burdenshe is presumed totaly disabled. See Walker v. Sun Shipbuilding & Dry Dock Co. (Walker I1),
19BRBS 171 (1986). A physcian’sopinionthat the Claimant’ sreturnto her prior work would aggravete
her condition is enough for us to determine that her disability istotal. See Care v. Washington MATA,
21 BRBS 248 (1988).

Here, the Clamant’ smedica records, offeredinful asEmployer’ sexhibit A, show without a doubt
that the Clamant cannot returnto her former employment. The consdered media opinion of Drs. Cobden
and Lindig, Clamant’ streating physciansisthat returning to work asa child care assstant would aggravate
the Clamant’s condition. The evidence reflects that her supervisor has gone on record saying that the
functions she cannot perform are vita to her postion. We discredit

the opinions of the independent medica examinersto the contrary for the reasons givenherein. The Court
therefore findsthat the Claimant cannot return to her former employment. As such, Clamant isentitled to
the presumption that her disgbility istotd.

A finding that the Clamant’'s disability is presumptively total shifts the burden to the Employer.
Employer thenmust prove the avalability of suitable aternate employment. Clophusv. Amoco Prod. Co.
21 BRBS 261 (1988). Employer in this case does not even begin to pressthat issue. Although Employer
sent alists of proposed dternate employment to Claimant’ s doctors on two different occasions, it is clear
that none of these pogtions are suitable given her condition. Specificdly, Dr. Lindig reviewed a set of
proposed positions in February of 1999 and determined that they were not suitable because “she is not
physcaly fit for any type of gainful employment thet | canthink of at thistime” (EX-A, p. 57 et seq.).
Doctor Lindig had aso reviewed a set of proposed jobsin July of 1996 and approved some of them as
work that the Claimant could perform. (EX-A, p.165-171). In September, 1997, however, hereviewed
those proposed positions and indicated that the Claimant was not capable of them. He said, “elgpsedtime
has wel demonstrated that she would probably have been ungble to perform even [sedentary] work.”
(EX-A, p. 143).

Only Dr. Brockman suggests that the Clamart is employable. He aso reviewed a series of
proposed postionsin February of 1999 and opined that the Clamant was capable of performing them.
(EX-A, p. 48-53). We have previoudy declined to consider Dr. Brockman's independent medical
examinaion because his failure to consder the nature of Claimant’s employment made his conclusion
sugpect. Certainly thisis aso reason to decline to review hisjob recommendations. Even if it were nat,
however, wefind that the Clamant could not performthe positions Brockmanapproved. The positionwith
Guardian Security required frequent standing and walking. (EX-A, p. 48). Clamant testified at trid that
evenabrief walk to the Court that morning had caused her pain so severe she had to leave the hearing to
liedown. (TX, p. 19). The postion asa security agent with Alaska Airlines required frequent stlanding,
occasiond waking, and frequent lifting of carry-on bags weighing up to 50 pounds. (EX-A, p. 49).
Beyond the obvious difficulties with waking and standing, we find that the lifting requirements of this
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positionare incompatible with the condition of a Claimant who testified that the pain is so bad she triesto
avoid lifting even a gdlon of milk. (TX, 44). Likewise, the podtion as a receptionist with the Tanana
Vadley Clinic isingppropriate because it requires the Claimant to remain seated and requires agreat deal
of lifting. (EX-A, p. 50). The position at the Fairbanks Princess Hotel is ingppropriate becauseit would
require the Clamant to stand congtantly, bend, stoop, and lift. (EX-A, p. 51) Her treating physician has
determined that she can do none of these. The sameis true of both the Payless Car Rentd and the Pizza
Bellapostions. (EX-A, p. 52-3).

Doctor Brockman' sassertionthat the Clamant could performfunctions whichashort periodinthe
court room demonstrated she isincapable of underscores our concernabout hisIME. It also demonstrates
that thereis likely not suitable dternate employment for the Claimant. 1t would be unwise of the Court to
subdtitute the judgment of a doctor who evaluated the Clamant for 15 minutes(TX, p. 47) for that of one
who saw her throughout her trestment. The Court therefore finds that

there is no suitable dternate employment available to the Clamant given her condition.  This requires a
further finding that the Clamant istotally disabled.

Based on the preceding findings, the Court finds that the Clamant is entitled to benefits for
permanent total disability from the Date of Maximum medica Improvement and continuing. In addition,
sheisentitled to compensation for her past and on-going medical care, induding prescriptionmedications.

I11. Section 8(f) Relief

The Employer’ sfind assertionisthat the Claimant’ s pre-existing condition should entitle it to relief
under section 8(f) of the Act. 33 U.S.C. § 908 (f); Emp. Brief at 20 et seq. Employer asserts as the
underlyinginjury for this purpose, the Claimant’s previous workplace injuries a the CDC. Emp. Brief at
20-1. Employer stipulated prior to trid, however, that the Claimant did not miss any work as aresult of
her previousinjuries. (JX-1). Infact, the record clearly indicates that she returned to work after al but
the February of 1994 and February, 1996 injuries.

An employer can clam the benefits of section 8(f) rdlief when 1) the clamant had an existing
permanent partid disability that, 2) contributed to her permanent total disability, and 3) the exigting
permanent partid disability was manifest to the employer prior to the injury that isthe bags for thisclam.
See Director OWCP v. Cargill, Inc., 709 F.2d 616, 619 (9™ Cir. 1993). Thisrelief isdesignedto avoid
discrimination againgt handicapped workers. For that reason, it is spedificaly made avalable when the
work-related injury combines with a pre-existing partia disability to result in grester permanent disability
thanthe injury done would have. See Lockheed Shipbuilding v. Director, OWCP, 951 F.2d143, 1144,
25 BRBS 85, (CRT) (9" Cir. 1981).

Here the Court has trouble determining whether the Clamant suffered from a pre-existing
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permanent partia disability. The Court has waded through the medica records offered by the Employer
inproof of their assartion. Thereiscertainly evidencein the Clamant’s medica recordsthat she may have
had a pre-exigting difficulty with her back. 1n 1992, Claimant’s chiropractor, Dr. George Allen, treated
her for her 1991 workplace injury. His narrative report indicates that the Clamant suffers from “pre-
exising degenerdive cervicd disease” This pre-existing condition in Dr. Allen’s opinion, meansthat the
Claimant will not be able to completely hed after injuring her back. Shewill therefore not be ableto return
to her pre-accident status. (EX-A, p. 315).

The Claimant’s degenerative disc disease was adso noted by Dr. Unsicker in 1996. (EX-A, p.
178). He explained that the Claimant’ s persstent problems had lead him to order an MRI of her spine.
The scan indicated bulging discs a the L4/5 and L5/S1 levels. Thislead Dr. Unsicker to concludethat the
Claimant suffered fromdegenerative cervica and lumbar discdisease. (EX-A, p. 178). According to his
records, this condition is aggravated by repetitive bending, twigting, turning, and heavy lifting. (EX-A, p.
178). The Benefits Review Board has previoudy found that degenerative disc disease, caused by aging,
can be a pre-exiging partid disgbility. See Greene v. J.0. Hartman Meats 21 BRBS 214, 216-18
(1988).

The Court thinks that the most appropriate analyss is one with respect to multiple workplace
injuries in which we engage above. Supra at 13-14. An injury compensable under that schema is dso
subject to 8 (f) rdief where it combines with a pre-existing disability to make the Clamant’s condition
worse than it would have been. In this case, it is likely that the Claimant’s employment and injuries
contributed to make her disability worse than it otherwise would be. Disability under 8(f) is nowabroad
enough term that it covers those cases where an exiding physica disability would motivate a cautious
employer to discharge the employee because of the risk of workplace accidents. See C & P Tel. Co. v.
Director, OWCP (Glover), 564 F. 2d 503, 513 (D.C. Cir. 1977).

In this case, the Court finds that the Employer had constructive notice of the Claimant’s
degenerative condition. Thiscongtructiveknowledgeisevidenced by themedical recordsthat were present
at the time of the injury, specificdly, Dr. Allen's 1992 report and Dr. Unsicker’s 1996 opinion. See
Director, OWCP v. Universal Terminal and Sevedoring, (De Nichilo), 575 F.2d 452, 457, 8 BRBS
498 (3d. Cir. 1978). The available medicd evidence was sufficient to motivate the cautious employer to
discharge Ms. Aldridge for fear that she might be involved in further work-place accidents. See Topping
v. Newport News Shipbuilding and Drydock Co., 16 BRBS 40, 43-44 (1983).

Employer hasgivenus medical records fromthe Clamant’ sinvolvement inbreast implant litigation,
her regular annua check-ups, mammograms, colds, flus, and other exams we need not mentionhere. The
Court hasdogged through dl of them. The Court findsthat thereis medica evidencethat the Clamant had
complicaions related to her slicone breast implants. The Court dso finds that the Clamant suffers from
degenerative disc disease. Though the connection between thislatter condition and the Claimant’ sdisability
are tenuous, we find that there is enough evidence to suggest that the Claimant’s work-place injury or
injuriesmay have made her conditionworse thanit otherwisewould be. Doctors Lindig and Unsicker both
limited the Claimant to sedentarywork and lifting not morethan 3 to 5 poundsonarepetitive basis. Fndly,
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Dr. Lindig removed the Clamant fromwork entirdy induly of 1996. (EX-A, p. 172). The Court findsthat
the medicd report issued by Dr. Lindig in September of the following year is persuasive in its clamthat the
passage of time has shown the Clamant to be totaly incapacitated for any kind of work. This opinionwas
based onDr. Lindig' sdiagnosis of degenerative disc disease of the lumbar and cervicd spine. (EX-A, p.
143-4).

The Court finds that Dr. Lindig's records show that Claimant’ s degenerative disc discase was a
pre-existing condition that contributed to her permanent totd disgbility. The Employer was congtructively
aware of the condition because of the existence of Claimant’s 1992 medica records. The Clamant’s
disabilitywas made worse by her pre-existing condition, the nature of whichcaused eachinjury to her back
to decrease her functiona capacity. Accordingly, we find that the awvard of relief under section 8(f) is

appropriate.

ORDER

1. Employer shdl pay Clamant compensation for temporary tota disability from February 27,
1994 until February 27, 1994, from November 9, 1994 until December 20, 1994, from and from April
13, 1996 until August 6, 1996. Compensation shall be based on an average weekly wage of $261.10;

2. Employer shdl pay Clamant compensation for permanent tota disability from February 29,
1996, the date of Maximum Medica Improvement until March 1, 1998, 104 weeks after the date of
maximum medical improvement, based on an average weekly wage of $261.10;

3. Employer’s request that they be granted Section 8(f) relief commencing March 1, 1998 is
hereby GRANTED. Section 8(f) relief is granted to Employer to relieve Employer of any liability for
disability benefits 104 weeks after the February 29, 1996 maximum medica improvement date;

4. Employer shdl pay for or remburse Claimant for al necessary and reasonable medica careand
treatment related to her work-related injury and aggravations,

5. Employer is entitled to credit for any compensation paid to Claimant for the above noted
periods;

6. Employer shal pay Claimant interest on any accrued unpaid compensation benefits. Therate
of interest shdl be caculated at a rate equal to the coupon issue yied equivaent (as determined by the
Secretary of the Treasury) of the average auction price for the last auction of 52 week United States
Treasury Bills as of the date this Decison and Order is filed with the Digtrict Director;
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7. Clamant’s counsel, James M. Hackett, shdl have 20 days from receipt of this Order in which
to file an attorney fee petition and smultaneoudy serve a copy of the petition on opposing counse.
Thereafter, Employer shdl have 20 days fromreceipt of the fee petition in which to respond to the petition.

So ORDERED.
A
RICHARD D. MILLS
Adminigrative Law Judge

RDM/ct



